
MINUTES OF: Meeting of the Cemetery Commissioners

MEETING POSTED: YES

DATE: 2/8/2012 TIME: 2:00pm PLACE: Town HaIl Room 126

MEMBERS PRESENT: Brewster Conant, Bill Klauer, Barbara Walsh

ALSO PRESENT: Shawn O’Malley, Allura Overstreet

MEETING CALLED TO ORDER AT: 2:05pm

OLD BUSINESS:

Review and sign minutes from 12/14/2011 meeting
Reviewed and signed.

Update on paving efforts in the cemeteries.
Tabled for discussion at a later date.

Bill Klauer has an update on the attorney’s response on the use of the trust funds.
See attachments. Bill Klauer will discuss things further with the attorney.

Meeting adjourned at: 2:45pm

Next meeting scheduled for: 3/7/2012

Brewster Conant //‘William A. Kauer Barbara Walsh



AGENDA FOR: Meeting of the Cemetery Commissioners
MEETING POSTED: YES

SCHEDULED MEETING DATE: 2/8/2012 TIME: 2:00pm PLACE: Town Hall Room 126

OLD BUSINESS:

Review and sign minutes from 12/14/2011 meeting

Update on paving efforts in the cemeteries.

Bill Klauer has an update on the attorney’s response on the use of the trust funds.

NEW BUSINESS:
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Verizon Message Center

Monday, Jan 30 at 8:43 AM
From: Mina Makarious <rnmakarious©AndersonKreigercom>

To: “Bill (abklauer@verizon.net)” abklauer@verizon.net

Cc: ‘Stephen D. Anderson’ Christine M. Griffin

Subject: RE: RE: RE: Acton/Gen-Cemetery Funds

Bill,

We reviewed the 1901 ordinance you sent us last week. Section 1 of the ordinance provides, in
relevant part:

The Town of Acton, Mass., will receive of any person any sum of money not less than
Fifty Dollars nor more than Five Hundred Dollars, the interest thereof to be applied to
the annual care of such lot in the public burial grounds of the Town of Acton as the
person paying the money shall designate. Such deposit may be made perpetual if so
desired by the person depositing the same.

(Emphasis added). Pursuant to Section 2 of the ordinance, the Town Treasurer was to “receive
all sums of money paid in accordance with the provisions of the preceding section” and annually
pay to the Cemetery Committee:

interest at the rate of three and a half per cent per annum upon all sums so paid to and
receipted for by him, with a statement of the several lots in the public burial grounds of
said town upon which the interest so paid is to be expended. All of said amounts shall
be judiciously and economically expended on each of the variously specified lots, and in
addition to keeping the grass cut as many flowers as the money will permit shall be
planted, watered and cared for on these lots, also once in every five years the
monuments, markers, corner stones and curbings shall he properly cleaned and repaired,
the expense of same to be deducted from the income, if sufficient, of the funds of the lot
so cleaned, should the town neglect to faithfully carry out the provisions of this act, the
money so deposited shall revert to the heirs of the person so depositing it.

(Emphasis added). Section 3 provided that “no part of said sums shall be used in paying for the
official duties of [the Cemetery] Committee.” Finally, a separate vote was made requiring the
receipt provided by the Town Treasurer to state the lots for which funds were given.

As you can see, the permitted uses of lot payments under the 1901 ordinance are much more
limited than under the current ordinance (described in my email below). The funds collected
under the 1901 ordinance, it appears, would have to be used oniy for the lots for which they are
designated. rather than the cemetery where that ot is located.

The current Bylaw, however, refers to money collected under the 1901 Ordinance “as
amended.” It is possible that the amendments to the ordinance between 1901 and 1977
loosened the restrictions on funds collected pursuant to the ordinance. If possible, it would he
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good to have Eva find these amendments so we can determine whether that was the case.

Please let me know if you think it would be possible to retrieve these amendments or if youwould like to discuss.

Mina

From: Bill [mailto :abklauer@verizon. net]
Sent: Sunday, January 29, 2012 8:28 PM
To: Mina Makarious
Subject: Re: RE: RE: Acton/GenCemetery Funds

Thanks, glad you got it. I hope you can find some leeway within it to help us find the funding to make endsmeet.

On 01/27/12, Mina Makarious<mmakariousAndersonKreiger,com> wrote:

Bill,

I received the Town Meeting warrant you sent today. We will review it and get back to you.

Mi na

From: Bill [mailto:abklauer©verizon.net]
Sent: Monday, January 16, 2012 11:30 AM
To: Mina Makarious
Subject: Re: RE: Acton/Gen-Cemetery Funds

Likely at some point but I want to see what the Town Meeting accepted a century ago and see how that fitsinto the puzzle.

On 01/14/12, Mina Makarious<mmakarious(AndersonKreiger,com> wrote:
Bill,

Glad to hear it was helpful. If you need to discuss any of it, let me know.

Mina

From: Bill fabklauerverizon.net1
Sent: Saturday, January 14, 2012 10:13 AM
To: Mina Makarious
Subject: Re: Acton/Gen-Cemetery Funds

Thank you so much for your response. I will look up the by-law and forward it to you.

On 01/13/12, Mina wrote:
Bill,

Below is a summary of our research and our initial recommendations on the Cemetery Perpetual Care fundissues you and I discussed by phone in the fall, As you will see below, we will need to obtain the Town’s 1901bylaw governing perpetual care funds to complete the analysis. We would greatly appreciate it if you couldobtain that bylaw from the Town Clerk,

http://mail.verizon.cornlwebrnail/nublic/nrint icn iid’’ 1
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Onceyou havehada chanceto review the summarybelow, feel free to call me with any questionsorcomments.

Mina

StatutoryFramework

G.L. c. 114, § 25 permitsa town ‘in which cemeterycommissionersarechosen’ to:
receivegifts or bequestsfor maintainingcemeteriesor cemeterylots, which shall be paid into the towntreasuryand..,shallbe kept separatefrom the othermoneyand accountsof said town. The town treasurershall investall suchfunds in accordancewith the stipulations,if any, accompanyingthem; otherwisehe shallinvestthemasorderedby saidcommissionersandpay the incometherefromupontheir orderor with theirapproval.

(Emphasisadded).Section25 alsopermitstownsto sell cemeterylots or “rights of burial.’ The ‘proceedsofsalesof lots or rights of burial in suchcemeteriesshall be paid into the town treasuryand be appropriatedtoreimbursethe town for the costof the land, its care,improvementandembellishment,or the enlargementofthe cemetery.”(Emphasisadded).

Categoriesof Funds

Section25 establishesa statutoryframeworkin which “gifts or bequests”aretreateddifferently from moniesacquiredaspart of the purchaseprice that the Town chargesfor a cemeterylot. The Attorney General,however,hasinterpreted“perpetualcarefunds” to include not only thosefundsthat arevoluntarily donated,(e.g., througha trust), but also thosethat areallocatedfrom the proceedsof lot salesto the perpetualcarefund by the CemeteryCommissioners.SeeAttorney General,Municipal Law Unit, TyringhamAnnual TownMeeting of May 13, 2003-Case#2560(Oct. 1, 2003)(attached).

Thus,the two relevantcategoriesof fundsare: (1) thosecollectedthroughthe saleof lots but not allocatedtowardsperpetualcareby the Commissionersand (2) thoseeitherdonatedfor perpetualcareor setasideforperpetualcareby the Commissionersfrom the lot saleproceeds.The Departmentof Revenue(DOR”)delineatesthe permittedusesfor eachtype of fund asfollows:

perpetualcarefunds, in contrastto proceedsfrom the saleof cemeterylots, do not requireappropriation,andcannotbe usedto reimbursethe town for the costof the cemeteryor for enlargementor capitalimprovementsto the cemetery.They are in effect a revolving fund that the cemeterycommissionersmay useto supplementtheir operatingbudgetappropriation.

DOR, Division of Local Services,Opinion No. 2008-228(Feb. 10, 2009) (emphasisadded)(attached).
Useof Lot SaleProceedsNot Allocatedto PerpetualCareFunds

TheTown may useproceedsof lot salesnot allocatedto the perpetualcarefund to pay for improvementstoTown cemeteries.For instance,if the Town paysfor a road improvementin the cemetery,it may usethesefundsto pay for that improvement.Unlike perpetualcarefunds, however,the lot saleproceedsmustbeappropriatedby the Town for cemeterypurposesthroughthe Town’s normal budgetappropriationprocess.
DonatedFundsand FundsAllocatedto the PerpetualCareFund

The useof perpetualcarefunds is limited by the termsof the specifictrust or fund documentsproviding thosefundsor the conditionsimposedon their useby the CemeteryCommissionersat the time theywereallocatedto the perpetualcarefund.

DonatedFunds

You haveprovideduswith the languagefor oneof the dedicatedfunds, the SusanNoyesHosmerFund.Thatfund provides:

incomeonly...[is to] be appliedto the careand upkeepof our family lot in WoodlawnCemetery,.theremainderof the incometo be usedfor beautifyingand improving the cemetery,but no part of said incomeshall be usedfor the erectionor maintenanceof any building.

Although thereare no relevantcasesor statutesdefining the terms“beautifying and improving,” the termlikely includesmaintainingaccessroadsin the cemeteryandgenerallandscapingand maintenanceof
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